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 The Round Valley Indian Tribes (Tribes or RVIT) hereby move to intervene in 

the above-captioned proceeding pursuant to Rule 214 of the Federal Energy 

Regulatory Commission’s (FERC or Commission) Rules of Practice and Procedure, 

18 C.F.R. § 385.214, and the Commission’s Notice issued on February 20, 2026, 

Notice of Application For Temporary Flow Modification Accepted for Filing, 

Soliciting Comments, Motions to Intervene, and Protests, Project No. 77-334.  The 

Tribes have an interest in this proceeding that no other party can represent, and the 

Tribes’ intervention is in the public interest.  18 C.F.R. § 385.214(b)(2)(ii), (iii).  The 

Tribes support PG&E’s January 30, 2026, temporary flow modification request and 

urge FERC to grant it on the terms proposed as soon as possible.   

I. INTERESTS OF THE ROUND VALLEY INDIAN TRIBES 

The Round Valley Indian Tribes are recognized by the United States as entitled 

to the rights and privileges accorded to Indian Tribes under federal law.  89 Federal 

Register 99899, December 11, 2024.  The Round Valley Tribes Reservation, created 

by executive order in 1856 and enlarged by Congress and the President in 1873, is 

today comprised of approximately 30,000 acres.  The Reservation is bordered on the 

Eel River’s mainstem on the west, the Middle Fork of the Eel River on the east, and 

the North Fork of the Eel River on the north.  The Tribes have unadjudicated and 

unquantified federal water rights and fishing rights derived by implication from the 

creation of the Reservation by the United States.  See Baley v. United States, 942 F. 
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3d 1312, 1335 (Fed. Cir. 2019) (internal citation and quotation marks omitted), cert. 

denied, 2020 WL 3405869, June 22, 2020 (tribes have an “implied right to 

unappropriated water to the extent needed to accomplish the purpose of the 

reservation”); Parravano v. Babbitt, 70 F. 3d 539, 546 (9th Cir. 1995) (Yurok Tribe’s 

Reservation straddling the Klamath River and its tributaries was intended to provide a 

protected place for the Tribe to practice its fishing-based culture, so the Tribe has 

water and fishing rights protected by federal law).  Moreover, the Round Valley 

Reservation was created out of the ancestral territories of the Tribes that comprise the 

Round Valley Indian Tribes, so the Tribes have unextinguished aboriginal rights 

under federal law to water and fish throughout their ancestral territories 

encompassing much of the upper Eel River watershed.  See, e.g., United States v. 

Abouselman, 976 F. 3d 1146 (10th Cir. 2020).   

No other party can represent the interests of the Tribes, whose history, cultural 

connections and perspective on the Eel River are unique.  The Round Valley Indian 

Tribes have relied on the Eel River and its fisheries since time began.  The Tribes’ 

culture and identity depend on a healthy Eel River and fishery.  Because the outcome 

of PG&E’s application for a temporary variance of its minimum flow requirements 

for the Potter Valley Project will affect the health of the Eel River fishery on which 

RVIT relies, the Tribes’ interests will be directly affected by this proceeding. The 
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Tribes plainly have an interest in this proceeding under Rule 214 of the Rules of 

Practice and Procedure of the Commission. 

The Tribes’ intervention is in the public interest.  The Commission has adopted 

a policy statement on tribal consultation in its proceedings.  18 C.F.R. § 2.1c.  The 

policy commits the Commission to assuring that “tribal concerns and interests are 

considered whenever the Commission’s actions or decisions have the potential to 

adversely affect Indian tribes, Indian trust resources, or treaty rights.”  18 C.F.R. § 

2.1.c (e).  Thus, this policy implements the trust responsibility the Commission, like 

all federal agencies, owes Indian tribes.  The federal courts have confirmed that the 

trust duty applies to the Commission in its dealings with the Round Valley Indian 

Tribes.  The Ninth Circuit Court of Appeals has ruled that “the same trust principles 

that govern private fiduciaries determine the scope of FERC’s obligations” to the 

Round Valley Indian Tribes.  Covelo Indian Community v. F.E.R.C., 895 F. 2d 581, 

586 (9th Cir. 1990) (at the time of that case, the Round Valley Indian Tribes used the 

name Covelo Indian Community).  As a result, the Tribes’ intervention here is 

required by the public interest in seeing that the Commission’s fiduciary obligations 

are fulfilled in any decision related to PG&E’s flow variance request. 

II. COMMENTS 

The Round Valley Indian Tribes provide these comments in support of 

PG&E’s application for a temporary flow modification for the Potter Valley Project. 
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RVIT staff and consultants participated in the resource agency consultations during 

the development of PG&E’s application. As such, RVIT understands that the 

rationales for PG&E’s request are the need for revised flow management measures to 

address the effects of drought on Lake Pillsbury reservoir elevation levels, water 

temperature releases from the reservoir, and modified releases and diversion amounts 

to the Russian River basin. We urge the Commission to act swiftly and approve 

PG&E’s 2026 temporary flow modification, which prior to implementation of the 

Two Basin Solution, is necessary to avoid further degradation to the Tribes’ crucial 

resource, the Eel River and its fishery.  In addition, consistent with our May 23, 2022, 

comments to FERC on PG&E’s 2022 Flow Variance request, RVIT continues to 

support implementation of the March 16, 2022, National Marine Fisheries Service 

(NMFS) interim protective measures that aim to protect Eel River fish while PG&E 

conducts and implements the License Surrender and Decommissioning process.  

We understand that PG&E’s 2026 temporary flow modification request (1) 

adopts a flexible flow management strategy with agency participation that will enable 

annual flow management for the Potter Valley Project to maintain Lake Pillsbury 

storage and enhance protection for the Eel River fishery, (2) implements the NFMS 

interim protective measures, and (3) implements the flexible flow management 

strategy and interim protective measures. Accordingly, RVIT respectfully requests 

the Commission expedite approval of the temporary flow modification request for 
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2026 to reduce the risk of negative impacts to the Tribes and our vital tribal 

resources.  

III. COMMUNICATIONS 

 All correspondence and communication with the Round Valley Indian Tribes 

concerning this matter should be directed to: 

 Erica Costa 
Curtis G. Berkey 

 Berkey Williams LLP 
 430 D Street  

Davis, California 95616 
 Tel: 510-548-7070 

ecosta@berkeywilliams.com 
 cberkey@berkeywilliams.com 
 
IV. CONCLUSION 
 
 For the reasons set forth above, the Motion of the Round Valley Indian Tribes 

to intervene in the above-captioned proceeding should be granted. 

Date: March 20, 2026   Respectfully submitted, 

      /s/Erica Costa   
      Erica Costa 
      Curtis G. Berkey 
      BERKEY WILLIAMS LLP 
      430 D Street  

Davis, CA  95616 
      Tel: 510-548-7070 
      ecosta@berkeywilliams.com 
      cberkey@berkeywilliams.com 
 
      Counsel for the Round Valley Indian Tribes 
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CERTIFICATE OF SERVICE  

 
I hereby certify that I have this day served, by first class mail or electronic 

mail, a Motion to Intervene and Comments by the Round Valley Indian Tribes, upon 
each person designated on the official Service List compiled by the Commission in 
the above-captioned proceedings.  

 
Dated March 20, 2026  
 

      Martha Morales   
      Martha Morales, Legal Secretary 
      BERKEY WILLIAMS LLP 

       430 D Street 
       Davis, CA  95616 
       Tel: 510-548-7070 
       mmorales@berkeywilliams.com 

 


