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DAVID RIEMENSCHNEIDER
NELSON & RIEMENSCHNEIDER

P.O. BOX N )

UKIAH, CA 95482 . | - JAN 24 1989

(707) 462-1351 - | \ARSHA gu\‘!\g\#“é%m‘(
Attorney for Petitioners gE§?3§EEESL—~——’D eputy

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MENDOCINO

RESIDENTS FOR ADEQUATE WATER, OLIVER .
L. SAUSE, and MICHAEL E. SWEENEY, No. 55595

Petitioners, STATEMENT OF DECISION

Ve
STATE OF CALIFORNIA DEPARTMENT OF

HEALTH SERVICES and REDWOOD VALLEY

)
)
)
)
)
)
)
)
COUNTY WATER DISTRICT, )
)
)
)

Respondents.

INTRODUCTION

In this mandamus proceeding, Petitioneés seek a writ to
prevent Respondent REDWOOD VALLEY COUNTYAWATER DISTRICT from
making new domestic water service connectlons.

Petitioner RESIDENTS FOR ADEQUATE WATER is an unincorporated
association of individuals who live in Redwqod Valley in |
Mendociﬁo County and who obtaiﬁ their domeséic water from the
Respondent WATER DISTRICT or from groundwater sources or from
both. Petitioners OLIVER L. SAUSE and MICHAEL E. SWEENEY are
individual customers of the WATER DISTRICT.f

}
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Respondent REDWOOD VALLEY COUNTY WATER DISTRICT ("WATER

DISTRICT") is a county water district and a public water system

within the meaning of Health &ASafety Code §£010.1 with about 940
service connections for treated domestic water. The WATER o
DISTRICT also has additional service connections for untreatéd
irrigation water. All of WATER DISTRICT's service connections
are within Redwood Valley.. |

Respondent STATE OF‘CALiFORNIA DEPARTME&T OF HEALTH SERVICES
("DEPARTMENT") is the.division of the executive-branch of state

government charged with the responsibility to regulate,public

water systems in‘California.b Health & Safet& Code §§103, 4010~
4037. ; |

This proceeding is based on Petitioneréi contentions that:

1. Respondent WATER DISTRICT does not ‘possess a water
source capacity sufficient to supply'adequafély, dependably and
safely the total requirements of all its use%s under maximum
demand conditions as requiréd_by'applicableviaw; and that

2. Nevertheless, Respondents continue.%o permit new service
connectiohs to be added to the WATERADISTRIC¢'S water system; and
that ‘

3. Therefore, Petitioners are‘entitleafto a writ of mandate
to compel Respondents to impose an immediategand absolute
moratorium on new service connections to the?WATER DISTRICT's

system.

THE EVIDENCE
As will become clear, analysis and resolution of

Petitioners' contentions require consideration of the evidence in
: ] .
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relation to the WATER DISTRICT's water neede; its legal rights to
take water, the actual practical availabilit§ of water to its
users, the effectiveness of the DEPARTMENT's;regulation of the
WATER DISTRICT, end the position of the State Weter Resources
Control Board w1th respect to any hew legal rlght the WATER
DISTRICT might acquire to take water from Lake Mendocino. With
respect to these matters, the evidence presented at trial

established the following facts.

The WATER DISTRICT's Water ﬁeeds _
The WATER DISTRICT operates two water s&stems: An
agricultural system and a domestic system. fThe agricultural"
system services approximately 3,330 acres wfth untreated. water.
The domestic system serves approximately 94djservice connections
with treated water. Besides single'family residences, the
domestic connections include some: large water usere such as
schoole, mobilevhome parks, and a winery. Averaging'in these
large users, Respondents have determined thét the WATER -
DISTRICT's domestic‘system presently serveska total of 1,350
"equivalent residential_units," totalling aoout 5,000 persons.
The WATER DISTRICT's domestic system is preeently designed to
serve up to 1,800 equivalent residential unlts.

During the winter months -- November 1 through Aprll 30 --
the WATER DISTRICT's needs for water have been fully met by its
permit from the State Water Resourcee Control Board to withdraw.
up to 4;900 acre-feet of water from Lake Mendocino dﬁring those
months each year. Use under this permit is;conditional on there

being at least 72,000 acre-feet of water inithe Lake and that
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flood waters are actually being released, but these conditions
apparently have not been consc1ously honored or enforced.
Petitioners,doAnot contend that the WATER DI$TRICT's supply of
water during those months 1s 1nadequate. :

During the summer months of May 1 through October 31 in the
years 1984-85, 1985-86, and 1986f87, the WATER DISTRICT's annual
use of Russian River Project water has aVeraQed 1,220 acre-feet,
based on reportsufrom the WATER DISTRICT to the Mendocino County
Russian River Flood Control and Water4Conser§ation Improvement
District ("Improvement District,") the agency that sells the-
WATER DISTRICT its summer water.l These(reborts were based on
the WATER DISTRICT's pumping records. Theyfare accurate and
represent totals for both agricultural and domestic use combined.

Of theAtotal acre-feet of water used byéthe WATER DISTRICT
each summer, about 55% to 60% has been delivered»through its
agricultural system and used for irrigation,;stock and other
agricultural purposes. From 1984 through the summer of 1988, the

number of equivalent residential unit domestic service

1 The Improvement District's water users are located in the
Ukiah and Sanel Valleys downstream form Lake Mendocino along the
Russian River to the Mendocino-Sonoma County line. The
Improvement District does not operate a water system and has no
pumps or other facilities; its individual members draw water
directly out of the Russian River with their own pumps. The
water users in the District include the Clty of Ukiah, the
Russian River Estates subdivision, the Masonite Corporation, the
Georgia Pacific Corporation, the Millview Water District, the
Willow Water District, the East Sanel Water District, the'Hopland
Public Utility District, and numerous grape'iand pear growers and
other ranchers. Many of the users have rights to draw other,
non-project water from the river, but the total entitlement of
all the member-users to use Russian Rlver Pro;ect water is 8,000
acre~feet per year.
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connections increased from 1,130 to 1,350, #bout 100 of which

were added during the last year. The new dqmestic service
connections generally represent a converSiom;of land from
agricultural to residential use. f

Because of the substantial increase in res1dential service
connections in the last year, the WATER DISTRICT s present summer

water needs are something in excess of the average 1,220 acre-

feet it used during the summer months of the' three years ending

1986-87.

The WATER DISTRICT's Legal Rights To Take Water

As stated above, the WATER DISTRICT has a permit from the
Department of Water Resources under which 1ts water needs have
been abundantly met during the months of November through April
each water year, and the adequacy of the WATER DISTRICT's supply
source during those months is not questioneé in this proceeding.

During the months Qf May through October each year, the
WATER~DISTRICT'S only effective legal entitlement to water is by
}Qin Mendocino County

a stipulated judgment entered May 30, 1980

Superior Court Action No. 42059, Mendocino County Russian River

Flood Control and Water Conservation Improvement District v.

In effectva court-approved

Redwood Valley County Water District.
contract\between the two districts, the judgment acknowledges
that the Improvement District has a State Nater Resources Control
Board permit to consume 8,000 acre-feet per;year of the Russian
River Project Water stored invLake Mendocine, and provides that

the WATER DISTRICT has'the‘right to buy from the Improvement

District any part of the 8,000 acre-feet not used by the
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Iﬁprovement District. The judgment also provides that the
Improvement District may notify the WATER DISTRICT in the event
no surplus water from the 8,000 acre- -feet 1s available for the
WATER DISTRICT to use. If the WATER DISTRICT disagrees, the
matter is to be re501ved>by fast arbltratlon; If the flnel
determination is that there is no surplus water, then the WATER
DISTRICT is to cease drawing water. 3

The Imprcvemeht District's right to ﬁsé?S,OOO acre-feet per
year is its totél entitIement to Project Water in Lake Mendocino.
During the years. 1981 through 1986 while theyjudgment between the
Improvement District and the WATER DISTRICT‘has been in effect,
figures reported by the Improvement District’ and accepted as
accurate by the DEPARTMENT indicate that the Improvement District
and the WATER DISTRICT combined have dlverted less than 5,000
acre-feet per year of Prcject water. | |

But the periodic reports required to.be?filed by water
diverters, in Which the Imprcvement Districtrreported these
figures, are not cons1dered reliable by knowledgeable people in
the water business, including the staff of the State Division of

Water Rights.L?%fAnd there are particular compelllng reasons to

I

1-A This was made clear by theftestimohy of the General
Manager of the Sonoma County Water Agency:

A Well basically, it's the position of the
Water Agency that the report that's filed
under (appropriative) rights permits with the
Division of Water Rights are not a reliable

" source of information for drawing ithat type
of conclusion. Those reports are not used by
the Division itself in determining licensing
quantities under the permits in our judgment,
nor should they be used by anybody else in
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support the conclusion that the Improvementnﬁistrict's reported
figures are grossly inaccurate and represent less than half the
water actually taken. For one, the Improvement DlStrlCt has not
updated its llSt of diverters in at least 51x years, . “and there
are at least 55 dlver51on points within the DlStrlCt -- about
half the diverters within its boundaries -—;that it is not
reporting at all. For another, based on fignres reported by the
Sonoma County Water Agency'and accepted as gocurate by the State
Water Resources Control Board.and’the DEPARfMENT, diversions out
of_the Russian Rlver‘between Lake Mendocinoj?nd Healdsburg in
Sonoma County more than doubled'between‘197g;and 1987. In 1976,
before there was any dlvers10n for Redwood Valley, the
Improvement District reported that it dlverted 5,025 acre-feet of

Project water. Assuming that the Improvement District took no

more than.that amount in 1976, then its total diversion of

Project water 1987 was 10,000 acre-feet or more;

drawing conclusions. There are better
sources of 1nformat10n. A 0

Q why do you concur with the State Department
of Water Rights on that matter?

A One reason is because we filed doZens of
those reports ourselves and we would not use
our own reports.- ;

0 All right. Takes one. But what's: the -- why
not? To me a layman, why not? ‘

A - The reports don' t’clearly define the sources
of the data. They don't define the |
methodologies ‘used in drawing the .conclusions
set forth in the reports.. And the reports
frequently, dgenerally speaking, don't comply
with the priorities and the processes '
dictated by California water rights law."

i
1
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Thé Improvemént District's permit entitles it to consume --
not just divert -- 8,000 écre-feet of'Perect'water per year.
Some of the water diverted retﬁrns.later badﬁ into the River
through drainages and perco;ation. Nobody kﬁoWs how much water
returns; the Sonoma County Water Agency estiﬁates thatvit could
be between 5% and 35% of the total water dlverted Assuming the
median of this estimate range -- 20/ -- to be correct, then the
Improvement District actuallyjconsumed.about;8,000 acre-feet of
PrOJect water during 1987. ' :

This indicates that the WATER DISTRICT' s legal rlght to take
surplus water under its judgment- contract w1;h the.Improvement
Distxict entitled it to take no water in 198%. |

Although the judgment-contract between %he Imﬁrovement
District. and the WATER DISTRICT permits the‘improvemént District
to notify the WATER DISTRICT when—thefe is né surplus water for
the WATER DISTRICT to use, the Improvement pistrict does not
monitor or report its divéfters' withdrawalsffrom the River until
after the water year is éver, and has notAtagen the trouble to

develop a way to enforce'its right to limit‘the WATER DISTRICT to

"only the surplus of the Improvément Districﬁﬁs‘S,OOO acre-foot

entitlement.
, s ,
Other than the Improvement District's 8,000 acre-feet, all
the Project water stored in Lake Mendocino belongs to the Sonoma

Couhty Water Agencyjﬁs Based on its own perception of its

2 The Sonoma County Watéer Agency operates the Russian River
Project, which is .a water diversion and storage project that
includes Lake Mendocino and Lake Sonoma.- The Project furnishes
water from the Russian River, the East Fork Qf the Russian River,
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"enlightened self-interest as a water agency 1n California, and

its wish to contract w1th elther the Improvement District or some
other entity for the sale of water to the WATER DISTRICT, the
Sonoma County Water agency will probably not: object if diverters
north of the7Mendocino-Sonoma County line withdraw more than
8,000 acre-feet of Project water in a particular year. As the
Agency's General Manager testified;

"It would be sound-general_public policy not to deny

Redwood Valley water that's needed for ~- particularly

for a municipal and industrial use based on, you know,

the artificiality of this massive -- the regulatory

system that we énjoy in California.™

And if the WATER DISTRICT used too muchfwater:

", ..0One, we wouldn't know. And secondly, if we did
know, we probably wouldn't care."

-

In April, 1986,_the_WATER-DISTRICT obtained approval form
the State Water Resources Control_Board to bhy 7,500 acre-feet‘of
Project water per year from the Sonoma County Water Agency and to |
take it out of Lake Mendoc1no under the Sonoma County Water
Agency's water right (Board Dec151on'1610)..;However; as will be
explained, the use conditions and limitations attached by the
Board render this new entitlement illusory and useless to the
WATER DISTRICT.
/ | zj
/ | : o ;:

L . .
and Dry Creek for domestic, industrial, municipal,; irrigation and
recreational uses.. The Sonoma County Water Agency supplies water
to the cities of Cotati, Petaluma, Rohnert Park, Santa Rosa, and
Sonoma, and the Forestville County Water District, the North
Marin Water District, the Valley of the Moon Water District, the
Marin Municipal Water District, and several: 1nd1v1duals.
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The Actual Practical Availability of Water
to the WATER DISTRICT's Users

Although it is expioring groundwater souroes in Redwood '
Valley, the WATER DISTRICT's only present weter source is Lake
Mendocino. The DISTRICT's three‘pumps can ﬁull a total of 13,000
gallons per minute out of the lake and into!its water
distribution system; the lowest of the three pumps can continue
to pump water, but at a'drastically reduced}rate, when the lake
level is down to within five feet of:the lehe'bottom in the area
of the WATER DISTRICT's‘pumping caisson. f

As among the WATEREDISTRICT the Impro&ement-District and
the Sonoma County Water Agency, the WATER DISTRICT pumps rlght
out of the Lake and is the first diverter phy51cally in llne.
Next physically is llne is the Improvement DlStrlCt whose
diverters: draw water out of the RUSSlan Rlver downstream from
Lake Mendocino.to the Mendocino-Sonoma County line. Last
physically in line is the Sonoma‘Coﬁnty'Water Agency.

The WATER DISTRICT's only storage factIity is a 68 acre-foot
storage pond, of which about 54.5 acre—feetgis considered by the
DEPARTMENT to be usable for domestic oonsumﬁtion in the event of
a cut-off of water from Lake Mendocino. ”

In a crisis or drought year, the WATER;DISTRICT'S plén calls
for restrictions on its agricultural users.down to a cut-off of
water, and imposition of conservation'measures on its domestic
ueers down to'limiting water ose to 400 galions per day per

equivalent service connection. If water from Lake Mendoc1no

becomes unavailable, then the WATER DISTRICT 1ntends to ration

- 10 -
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water to its domestic users from its 68 acre-foot pond down to
100 gallons per day per eqﬁiValent service ccnnection. (Based on

reports submitted to the DEPARTMENT by the WATER DISTRICT, the

' domestic water consumed per equivalent residential unit

connection from 1984.thrcugh 1987 aﬁeraged 457 gallcns per day
year-round, 807 gallons per day during the maximum demand month
in the summer, and 1,004 gallons per day on'rhe maximum demand
day. These figures are probably accurate ) iThere has not been a
water supply crisis since ‘the WATER DISTRICT was formed in 1979,
but 1976-77 was a severe drought durlng whlch the Improvement
District reported that it diverted'mcre‘than}9,000 acre-feet of
water from the Russian River. Based on histcry, the DEPARTMENT
estlmates that a water supply crisis. requlrlng the WATER DISTRICT

to 1mplement any restrlctlons will occur less than two years in

every 75, or less than 3% .of the tlme.

With respect toinormal‘use, independentastudies dcne by the
Department of Water Resources, the»Sonoma Coﬁnty Water:Agency,
and the newly formed Mendocino County,Water‘Agency suppcrt the
conclusion that there is adequate water to meet maximnn demands
by all users at least until the year-ZQOO. Dut'studies by the
same three agencies show that there nill be a general Water
def1c1ency in Mendocino County by the year 2000. And itsAApril,
1986 Dec1s10n 1610 grantlng the WATER DISTRICT heav1ly
conditioned approval to take water out of Lake Mendoc1no under -
the Sonoma County Water Agency's right, the-State Water Resources
Control Board predicted Chat Lake Mendocino Qill be lowered

faster and to lower levels than have been experienced since 1959,

11 =
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and noted that Redwood Valley has an inadequéte water supply
source for its developing uses‘and‘no feasible source other than
Lake Mendocino. ‘

The DEPARTMENT recognizes that a shortage in the supply-of
water in Lake Mendocino could occur before 2600, bésed on thé
diversions between Lake Mendocino and'Healds#urg having doubled
between 1976 and 1987 as well as the signifiéantly increased
stream flows out of the Lake since April, 19#6, due to Fish &
Game Department needs. _ | | .

The Effectiveness of the DEPARTMENT's Regulation
of the WATER DISTRICT

In September,-1978, the DEPARTMENT issuéd its permit to the
WATER DISTRICT to build and operate its dome%tic water system.
Before issuing the permi;, the DEPARTMENT dia not consider
whether or not the WATER DISTRICT had'any riéht to pump water
form Lake Mendocino, or the possibility that‘pumping from the
Léke might be interrupted. :

In 1982, the issue of the reliability qf the WATER
DISTRICT's water supply was inquired into by’the.DEPARTMENT, and
the DEPARTMENT apparentl? then first'becameﬁinformed that the
WATER DISTRICT'S only summer water éource-waé its judgment-
contract for surplus water from the Improvemént‘Distfict.

Between 1982 and 1985, the DEPARTMENT made iéquiries to the WATER
DISTRICT concerning the WATER DISTRICT's proéress in acquiring
new supply sources, and the WATER DISTRICT résponded'with
information'about its unsuccessful attempts‘%o contract with the
Sonoma County'Water Agency for more water. | |

- 12 -
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The DEPARTMENT's permit to the WATER DISTRICT authorized a
water system to serve a maximum of 1,200 equivalent residential
service connections. In 1986, the WATER DISTRICT completed
physical additions to its facilities which increased its
distribution capability to serve up to 1,800 eguivalent
residential domestic service connections.

On May 2, 1986, the WATER DISTRICT submitted an application
to the DEPARTMENT for an amended permit, requesting approval of
the additional construction it had undertaken, and requesting
permission to operate the additions to the plant to cﬁnnect with
and serve up to 1,800 connections.

For a long time, the DEPARTMENT took no action on the WATER
DISTRICT's application. In the meantime, as indicated above, the
WATER DISTRICT continued to make new service connections
resulting in a total substantially in excess of the 1,200
equivalent connections allowed under its 1978 permit from the
DEPARTMENT .

On January 7, 1988, Petitioners filed this action.

On May 5, 1988, one day before trial coﬁmenced in this
action, Respondent DEPARTMENT issued its amended permit to
Respondent WATER DISTRICT based on the WATER DISTRICT's
application filed two years before.

By its terms, the new permit is temporary and will expire on
September 30, 1992. It permits the WATER DISTRICT to add up to
30 new domestic service connections per year, not to exceed a
total of 120, so long as the WATER DISTRICT completes an

agreement with the Sonoma County Water Agency for the purchase of

- 13 -
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water rights by June, 1989, to be operational by June, 1992. The

permit also requires the WATER DISTRICT to pfbvide the DEPARTMENT

by November l, 1988, with an engineering repért and plan for the
. i § . . .

acquisition of other watervrights,“Construction of aaditional
water storage facilities, énd development of groundwater sources.
In the event of noncompliance with any of thése conditions, the
DEPARTMENT will re—evaluate'the permit proviéions and determine
uhether an immédiate'bah on new service connections should be
imposed. The permit-also requires Other-comﬁliances by the WATER
DISTRICT at times certain, and.requires the WATER DISTﬁICT to
provide written quarterly progress reports té the DEPARTMENT.

The Position of the State Water Resources Control Board
with Respect to Additional Diversions by WATER DISTRICT

n
:
}
|

As noted above, in April, 1986, in its becision 1610) the
State Department of Water Resources granted approval for the.
withdrawal by the WATER DISTRICT of 7,500 acre-feet per year from

the Sonoma County Water Agency's stored watef in Lake Mendocino.

But the Board placed the following conditions and restrictions on

the WATER DISTRICT's withdrawals: : f

1. The WATER DISTRICT cannot withdraw ény of the 7,500
acre-feet when, as of April 1, Lake'Pillsbur§ (which supplies
Lake Mendocino) has not accumulated 50,000 aére-feet of water;

2. The WATER:DISTRICT cannot withdraw\ény;of the,7,500
acre—feet'when, és of May 1, Lake Pillsbury ﬁas not accumulated
90,000 acre-feet; - ' |

3. If the WATER DISTRICT is preuented from withdrawing.

water based on either of the two foregoing réstrictions, it

- 14 -
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cannot resume withdrawals until it demonstrétes to the State

Division of Water Rights that Lake Mendocino will not fall below

30,000 acre-feet of water; |

4, If not already prevented from withdrawing water under
any of the foregoing restrictions, anytime Lake Mendocino drops
below 30,000 acre-feet, the WATER DISTRICT'éan withdraw only 50%
of the average monthly diversion it made dufing the same month of
the previous three years.

These restrictions and conditions are so onerous that the
Board's approval is basically of no benefit to the WATER
DISTRICT; whenever the WATER DISTRICT has the greatest need to
withdraw water, the conditions would‘prevent it from withdrawing
water.

The restrictions and conditions were imposed by the Board
based on its finding that in nine out of evéry 56 years, there
won't be enough water to serve Redwood Valléy and at the same
time both leave enough water in Lake Mendocino for storage and
maintain the required minimum stream flow downstream form the
Lake.

The regulation of California's water resources is a function

of the State Water Resources Control Board. . Water Codes 174.
Any future agreement for the sale of water‘by the Sonoma County
Water Agency to the WATER DISTRICT will require the approval of
the Board.

None of the evidence presented at trial suggested any reason
why the Board would not impose the same conditions and

restrictions on its approval of any such future agreement as it

- 15 -
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imposed in its April, 1986,-Decision 1610. g

' . THE LAW
~To prevail in this proceeding, Petitioners must show that

they have a clear and benefiCial right to compel Respondents to

perform a clear and present duty 1mposed upon them by law. Code

of Civil Procedure §§1085,41086,;see, generally, Witkin,

California Procedure’(3d Ed.) "Extraordinary”Writs" §65.

The WATER DISTRICT has a law-imposed duty to provide a e

~reliable and adequate supply of potable water to its customers.

Health & Safety Code §4017. The'WATER DISTRICT has a furtherl

duty to refrain from modifying its distribution system (for

'4.

example, by adding new service connections)‘as authorized by its

Y

permit without first applying for and-receiving an-amended permit

authoriZIng such change, unless the modification complies in all

-particulars w1th the Waterworks Standards, that is, regulations

adopted by the DEPARTMENT pursuant to Health &. Safety Code

§§4010 1(h)- and 4026 Health & Safety Code §40l9

The DEPARTMENT has a law 1mposed duty to thoroughly

Sinvestigate, consider and determine the WATER DISTRICT's petition

for a new -or amended permit to operate its water system. Health

& Safety Code §§4013 4019 The DEPARTMENT also has a duty to

deny the WATER DISTRICT' s petltion unless the WATER DISTRICT
establishes that it will. supply a continuous and adequate supply

of potable water to 1ts customers. Health & Safety Code - §4015.

Pursuant to ltS authority under Health & Safety Code

§§4010 l(h) and 4026 the‘DEPARTMENT has adopted regulationS'
- v T
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known as the Waterworks Standards'which as part of Title 22 of

the California Admlnlstratlve Code, have the force and effect of

state law. . Alta-Dena Dalry v. San Dlego County (1969) 271

Cal.App.2d 66.
‘ ' : T PR ‘
‘A new service connection may be added to a water system's
distribution system only if the water system 'will comply with

Title 22 Callfornla Admlnlstratlve Code §64562 after the new

service connectlon is added.: Title 22 Callfornla Admlnlstratlve

Code §64568.

sufficient water is required to be available from the_Water
source to supply adequately, dependably, and:safely the total
requirements of all users under maximum demand-conditions. Title

i
i

22 california Administrative Code §64562(a).! The DEPARTMENT

interprets §64562(a)-to'require that the subély-must be capable
of reliably meetlng the max1mum day demand condltlons except
during drought, emergency, or other unusual condltlons that would
occur not more than 5%10f the time; that 1s,fnot more than once
every 20 vears. During water short perlods,lthe supply must - be
capable of meetlng basic public health needs: through

implementation of a mandatory water conservatlon and rationing

program. According to the DEPARTMENT ba51c health needs can be

deflned as 50-75 gallons per person per day i

: l
The source capac1ty of a purchased water connectlon shall be

1ncluded in’ the total. source capac1ty of the purchas1ng water

system only if the purchaser has sufficient storage to meet use

requirements during reasonably foreseeable shutdowns by the

supplier. Title 22 California Administrative Code_§64563.

- 17 -
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In reviewing the actions of the WATER DiSTRICT and the
DEPARTMENT, I am limitedlto a determination.bf whether their
actions were arbitrary,‘capficious;~or entif?ly lacking in
evidentiary support; I am not authorized to{exerciée my own

independent judgment on the evidence. United States v. State

Water Resources Control Board (1986) 182 CaluApp.Bd 82, 112-113;

Carolton Santee Corp. v. Padre Dam Mun. Water Dist._(1981) 120

Cal.App.3d 14, 18-19; Swanson v. Marin Mun.’Water Dist. (1976) 56

Cal App.3d 512, 519.

CONCLUSION

The evidence doés not support_a finaing?that the WATER
DISTRICT'S.présent‘annual summer water»needsiare anything less
than the 1,220 acre-feet if averaged during,the summers of 1984~
85, 1985-86, and 1986-87,’or that»more than very little, if any,
of the Improvement District's 8,000 acre-feet per year is legally
available as surplus for the WATER DISTRICT #o use. It follows
that the WATER DISTRICT lacks a iegal waterv;ource sufficient to
supply adequately, dependably, and safely it% users' normal-
needs, let alone thei; total requirements unger maximﬁm demand
conditions. :

And during a drought,vemergency,.or othér unusual condition
causing the WATER DISTRiCT's Lake Mendocino ?upply to be cut off,'
the WATERVDISTRICT's'storage pond is an insﬁfficient‘Water source
to supply its users with'adequate water evenfif the phrase
"maximum demand conditions" is read . to permiE rationing. The

WATER DISTRICT's rationing plan would limit domestic water to 100

- 18 -
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gallons per day to each of the WATER DISTRICT's 1,350 equivalent

residential serv1ce connections whlch serve about 5 000 people,
or 3.7 persons per connectlon, That works out to only 27 gallons
perlperson per day; and the-DEPARTMENT s owmfstandards call for a
minimum of 50-75 gallons per person per day to meet basic‘health
needs. _ | ;

It was clear from the ev1dence that the Improvement District
isn't enforc1ng its right to limit the WATER DISTRICT's use to

I
only the Improvement District's unused surplus from its 8,000
acre-feet, and that the Sonoma County Water ﬁgency isn't

enforcing its right to limit Project water use by the Improvement
District and the WATER DISTRICT together to the'Improvement
District's 8,000 acre-feet. Nevertheless, it is the duty of the
State through its regulatory agencies to ﬁ '
",..take v1gorous action to enforce the terms and
conditions of existing permits and licenses to

appropriate water and to prevent the unlawful diversion
of water." Water Code Section 1825.

In any event, the requirements of "a reliable and adequate
‘ , _ L . ,
supply" (Health & Safety Code § 4017), "a continuous and adequate

supply" (Health & Safety.CodeA§:4015), and "sufficient water...to
supply adequately, dependably, and safely the total requirements

of all users" (Title 22 California Administrative Code s

64562 (a)) are not met by:a water source thatéis capable of

meeting the water system users' needs only because other

dlverters with superior rights choose not to: enforce them.
Finally, the temporary and conditional nature of the amended

permit does not justify its authorization to -continue making new

- 19 -~
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service connections. The whole ultimate sai;ation aimed at by
the permit is ah eventual contract with theiSonoma County Water
Agency for the sale of some of the Agency'sbwater to the WATER
DISTRICT. The State Water Resources ControlfBoard has already
aﬁended the Sonoma County Weter Agency's permit to allow the
negotiation of such a contract -- for’up:to 7,500 acre-feet of
water per year -- but under conditions that make such a contract
useless to the WATER DISTRICT. And no witnees or other source of

evidence has suggested any reason why the Boérd would approve a

-new contract without imposing the same conditions.

Respondents' determination that the'WATER DISTRICT's water
supply source is sufficient to adequately and dependably supply
its users' requiremeﬁts is entirely lacking in evidentiary '
support. Petitioners. have established tﬁat ﬁespondents have a
clear and present dufy‘to immediately cease euthorizing and
making new water eervice conhections. Ae customers of the WATER
DISTRICT and users of the water from its domestic water system,
Petitioners have a clear and beneficial righ% to cempel
Reepondents to perform their duty; Withoﬁt deubt-a public policy

objective sought to be achieved by Health & Safety Code §§ 4015

and 4017 and Title 22 §§ 64562(a) and 64568 is to protect
existing users from a water shortage disastei resulting from
expansion of the water system beyond the capebilities_of ifs
supply souree. |

/

/

- 20 - P
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DECISION

For the reasons stafed, judgment is forithe-Petitioners and
against the Respondénts.fOrla pefemptory wriﬁ of mandate |
commanding Respondent WATER DISTRICT»to forbear forthwith from
making any new domestic service conhedtions éo its water sysﬁem
and commanding Respondent DEPARTMENT to pfohibit forthwith the
making of such connections.

Petitioners will also recover their cosés.

The issue of attorney's fees is ordered:deferred until
joined by appropriate post-judgment motion. :

Dated: January'24,'1989.

p—~—

i

JUDGE OF THE SUPERIOR COURT
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DAVID RIEMENSCHNEIDER - ;
NELSON & RIEMENSCHNEIDER - ' F ﬂ ﬂ__, E '
P.O. BOX N . S

UKIAH, CA 95482

(707). 462-1351 A JAN 24:1989
Attorney for Petitioners ’ ,‘ o ;MARSHA A. YOUNG
, B . 547N 3 CINO COUNTY CLERK
y 2___ﬁ/,_}A{X)____Deputy

SUPERIOR COURT OF CALIFORNIA COUNTY OF MENDOCINO

RESIDENTS FOR ADEQUATE WATER, - ‘”CASE NO. 55595
OLIVER L. SAUSE, and MICHAEL . R
E. SWEENEY, 3 | - n

Petitioners, K JUDGMENT
VS. - V

STATE OF CALIFORNIA DEPARTMENT
OF HEALTH SERVICES and REDWOOD - -
VALLEY COUNTY WATER DISTRICT, . o

Respondents. .

This cause came on regularly'for hearih& before this Court

on May 6, 1988, May 9, 1988, June 13, 1988, 5une 14, 1988 and

‘June 16, 1988, before the Honorable James Luther, pursuant to

the verlfled petltlon of Petitioners RESIDENTS FOR ADEQUATE
WATER, OLIVER L. SAUSE, and MICHAEL E. SWEENEY. David
Riemenschneider appeared as attorney for Petltloners, Charles
Bell appeared as attorney for Respondent REDWOOD VALLEY COUNTY
WATER DISTRICT and Asher Ruben appeared as: attorney for '
Respondent STATE OF CALIFORNIA DEPARTMENT OF HEALTH SERVICES.

The cause was heard and evidence, both oral and
documentary, was recelved.‘

" The cause hav1ng been argued and submltled for decision,
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this cause, : : ' S
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fhe Court being fuliy adviéed, and the Courtfhaving directed
that judgment and peremptor& Writ:of mandatejshould issue in

-IT IS ORDERED, ADJUDGED AND DECREED:.

1) That a peremptery writ of mandate'issue commending
Respondent REDWOOD VALLEY COUNTY WATER-DISTRICT to cease making
any net increase ih physical domestic service connections to
REDWOOD VALLEY COUNTY WATER DISTRICT and commandlng Respondent
STATE OF CALIFORNIA DEPARTMENT OF HEALTH SERVICES to prohlblt
Respondent REDWOOD VALLEY COUNTY WATER DISTRICT_from making any
net increase in physical dbmestic'éervicevcennections to REDWOOD
VALLEY COUNTY WATER DISTRiCT. This'Court reServes jurisdiction
to modlfy the said ert in the event of any change -in said
DISTRICT's water supply,

2) That Petitioners have and reeover'from Respondents,

jointly and severally, costs in the amount of $ ; and

3). This court reserves jurisdiction over the issue of
' i

attorney's‘fees, and the‘right to and the amehnt of attorney's

fees, to be awarded to Petitioners shall be determined in a

separate proceeding by this trial court.

Dated: ﬁ/yaﬁﬁ 2 o W L

)\
JUDGE OF

‘FHE SUPERIOR COURT
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MENDOCINO

Date: January 23, 1989

RESIDENTS FOR ADEQUATE WATER,
et al.,
Petitioners,
vVS.

STATE OF CALIFORNIA DEPARTMENT OF
HEALTH SERVICES, et al.,

No. 55595

Respondents.

N S’ e et e et Vgt Nt S st

MINUTE ORDER ON STATEMENT OF DECISION

The tentative decision filed December 7, 1988, is amended as
follows:

1. The words "Department of Water Resources" appearing on page 3
at line 22 and on page 5 at line 13 are deleted and the words
"State Water Resources Control Board" are substituted therefor.

2. The words "State Water Resources Control Board" on page 6 at
lines 19 and 20 are deleted and the words "State Divison of Water
Rights" are substituted therefor.

3. On page 6 at line 20, between the sentences ending and
beginning on that line, a reference to a footnote 1-A is added.
At the bottom of the page, footnote 1-A is added to read as
follows:

"1-A/ This was made clear by the testimony of the General
Manager of the Sonoma County Water Agency:

A Well basically, it's the position of the
Water Agency that the report that's filed
under (appropriative) rights permits with
the Division of Water Rights are not a
reliable source of information for drawing
that type of conclusion. Those reports
are not used by the Division itself in
determining licensing quantities under the
permits in our judgment, nor should they be
used by anybody else in drawing conclusions.
There are better sources of information.



r
3
i
3

'y ')

Q Why do you concur with the State Department
of Water Rights on that matter?

A One reason is because we filed dozens of
those reports ourselves and we would not use
our own reports.

0 All right. Takes one. But what's the --
why not? To me a layman, why not?

A The reports don't clearly define the sources of
the data. They don't define the methodologies
used in drawing the conclusions set forth in
the reports. And the reports frequently,
generally speaking, don't comply with the
priorities and the processes dictated by
California water rights law."

4. On page 19 at line 5 the words "given its approval to such a
contract" are deleted and the words "amended the Sonoma County
Water Agency's permit to allow the negotiation of such a
contract"™ are substituted therefor.

As so amended, the tentative decision is adopted as the court's
statement of decision. Counsel for petitioners is requested to
prepare the statement of decision as adopted for signature.

In all other respects, the request for statement of decision

filed by respondent REDWOOD VALLEY COUNTY WATER DISTRICT on
December 16, 1988, is denied.

James W. Luther, Judge

Copies issued l/nyg&U

cc: David Riemenschneider, Esqg ' _
vCharles Bell, Esq.ldaqAd 0&U&4¥%ﬂa&
Asher Rubin, Deputy Attorney General
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"IN THE SUPERIOR COURT OF THE STAT% -OF CALIFORNIA

II

.IN AND FOR THE COUNTY OE MENDOCINO ‘

RESIDENTS FOR ADEQUATE WATER, OLIVER

L. SAUSE, and MICHAEL E. SWEENEY, 'No,v 55595

TENTATIVE DECISION

" petitioners,

: ~ . Rule 232(a)
VS. ' :
STATE OF CALIFORNIA DEPARTMENT OF

HEALTH SERVICES and REDWOOD VALLEY
COUNTY WATER DISTRICT, -

Respondents. -

N’ e i Nt s N st Nt s Nt Nl N o

i
i
Ay
T
' |v:-"
]
|
]
l
|

. INTRODUCTION .i'ii

In this mandamus proceeding, petltloners seek- a writ to

prevent respondent REDWOOD VALLEY COUNTY WAFER DISTRICT from

S |
[’.

mak1ng new domestlc water service connectlons.
. wh

Petitioner RESIDENTS FOR ADEQUATE WATER is an unincorporated

a55001at10n of individuals who live in Redwood Valley in

~.
Mend001no County and who obtaln thelr domestlc water from the

) i
-respondent WATER DISTRICT or from groundwater sources or. from

both. - Petltloners OLIVER L. SAUSE -and MICHAEL E. SWEENEY are

individual customers of the WATER :DISTRICT.]|

" ||,y"
tot

Respondent REDWOOD VALLEY COUNTY WATER|DISTRICT ("WATER
Lo _ o -j:@H‘ .
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DISTRICT") is a county water d1str1ct and J publlc water system

v,

'w1th1n ‘the meanlng of Health & Safety Code § 4010.1 with about

940 service connectlons for treated domestlc water. The WATER.

DISTRICT also has addltlonal serv1ce connectlons for untreated

‘irrigation water. All of WATER DISTRICT' s‘serv1ce connections

n,“
are w1th1n Redwood Valley. ' j-'
o ”‘\|_
Respondent STATE OF CALIFORNIA DEPARTMENT OF HEALTH SERVICES

("DEPARTMENT") is the division of the executlve branch of state

government charged w1th ‘the respons1b111ty to regulate public

water systems in Cal1forn1a. ‘Health & Safety Code §§ 103, 4010-

;

. -|l .

Thls proceedlng is based on pet1t1oners' contentions that: .
2

E

1.. Respondent WATER DISTRICT does not

source capac1ty sufficient to supply adequa

demand conditions as requlred by appllcable law- and that
!

C 2. Nevertheless, respondents contlnueito perm1t new service

connectlons to be added to the WATER DISTRI%T S water system; and

. N
that . R SERRIE
' . _ o o ’ : T I .
3. Therefore, petitioners are ent1tled*to a writ of
mandate to compel respondents to impose an lﬁmedlate and absolute
Lot

‘moratorlum on new serv1ce connectlons to the.WATER DISTRICT's

N EN
system. o ._;' L ; _ , §,ﬂg

THE EVIDENCE

i
P.
- - " '

' As will become clear,'analy51s and res%

ntlon of

P '
petltloners' contentions requlre con51derat1fn of the evidence in

relatlon to the WATER DISTRICT s water needs .its legal rlghts to

R
R N
take water, the actual practlcal ava11ab111t§ of water to its

-2 E )
; :

\ |
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| established the following facts. = ' ’j;}f

-y
4

.users, the effect1veness of the DEPARTMENT s regulation of the

W

WATER DISTRICT, and the p051t10n of the State Water Resources

,Control Board with respect to . any new legal|rlght the WATER.
i

DISTRICT might acquire to take water from Lake Mendocino. With

respect to these matters, the evidence pres%nted at trial

|H

The WATER DISTRICT s Water‘Needs

g

The WATER DISTRICT operates two water‘Systems- An
|

agrlcultural system and a domestic system; tThe agrlcultural

t"

system services approx1mately 3 330 acresﬂwrth untreated water.

The domestic system serves approx1mately 940 service connections
. .>]. . .
w1th treated water. - Bes1des single famlly nes1dences, the
e _

domestic. connectlons 1nc1ude some large water users such as

"\l
_schools, mobile home parks,'and a winery.: Averaglng in these
: Rk
large users, respondents have determined’ that the WATER
Il
DISTRICT S domestlc system presently serves?a total of 1,350

-"equlvalent residential un1ts,' totalllng a?out 5,000 persons.
. The WATER DISTRICT s domestlc system is preﬂently designed to

.serve up to 1,800 equlvalent re31dent1al unrts.

Durlng the winter months -— November lMthrough April 30

the WATER DISTRICT's needs for water have;baen fully met by its

.
I

permit from the State Department of'WaterﬁR%sources to withdraw

up to 4 900 acre-feet of water from Lake Mend001no durlng those
w
months each year. - Use under this permlt 1s“cond1t1onal on there

belng at least 72, 000 acre-feet of water 1npthe Lake and that

»flood .waters are- actually being released,: th these conditions

apparently have not been cons01ously honored-or enforced.

Petltloners do not contend that the WATER DISTRICT s supply of

-3-
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water during those ménths is inadeguate.

During the summer months of May 1 through October 31, in the
years 1984-85, 1985-86, and 1986-87, the WATER DISTRICT's annual
use of Russian River Project water has averaéed 1,220 acre-feet,
based on reports from the WATER DISTRICT to{the Mendocino County
Russian River Flood Control and Water Conser&ation Improvement
District ("Improvement District,") the agency that sells the
WATER DISTRICT its summer water.l/ These reports were based on
the WATER DISTRICT's pumping records. Theyiare accurate and
represent totals for both agricultural and domestic use combined.

Of the total acre-feet of water used by the WATER DISTRICT
each summer, about 55% to 60% has been delivered through its
agricultural system and used for irrigation; stock, and other
agricultural purposes. From 1984 through the summer of 1988, the
number of equivalent residential unit domesfic service

connections

l/ The Improvement District's water users are located in

- the Ukiah and Sanel valleys downstream from Lake Mendocino
along the Russian River to the Mendocino-Sonoma County
line. The Improvement District Does.not operate a
water system and has no pumps or other-facilities;
its individual members draw water directly out of
the Russian River with their own pumps. The water
users in the District include the City of Ukiah, the
Russian River Estates subdivision, the Masonite
Corporation, the Georgia Pacific Corporation, the
Millview Water District, the Willow Water District,
the East Sanel Water District, the Hopland Public
Utility District, and numerous grape and pear
growers and other ranchers. Many of the users have
rlghts to draw other, non-project water from the
river, but the total entitlement of all the
member~users to use Russian River PrOJect water is
8,000 acre-feet per year.
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.res1dent1al use.

"water needs are- somethlng in excess of the a

" Redwood Valley County Water District.

)

i
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i
i
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i
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increased from'l 130 to. 1»350, about 100 of whlch were added

durlng the last year. The new domestlc serv1ce connections

' l
) generally represent a. convers1on of land from agrlcultural to

.'||
L
‘Because of the substantlal increase 1n1re51dent1al service

connectlons 1n the last year, the WATER DISTRICT S present summer

1 I

verage 1,220 acre-
t

feet it ‘used durlng the summer months of the.three years ending

1986—87.

As stated above, the WATER DISTRICT has ‘a permlt from the
h

Department of Water Resources under -which 1ts water needs have

been abundantly met durlng the months of November through April

1
each water  year, and the adequacy of the WATER DISTRICT S supply
|

source during those months. 1s not quest1oned 1n this prcceed1ng.

’

Durlng the months of May through October each year, the

~WATER DISTRICT s only effectlve legal entltlement to water is by

\
'

a stlpulated judgment entered May 30, 1980, 1n Mendoc1no County

aSuperlor Court Action No. 42059, Mendoc1no County Russian River

. g »
Flood Control and Water Conservation Improvement District vs.

In’ effect a court-approved

ment acknowledges

Board permlt to consume 8 000 acre-feet periyear of the Russian

River PrOJect Water stored 1n Lake Mendoc1nof,and provides that
e

the WATER DISTRICT has the rlght to buy from'the Improvement

Dlstrlct any part of the 8 000 acre -feet not

ot used by the

1;
1
N
|

-5
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Improvement District. The judgment also prﬁvides that the
Improvement District may notify the WATER DISTRICT in the event
no surplus water from the 8,000 acre—feet‘i% available for the
WATER DISTRICT to use. If the WATER DISTRICT disagrees, the
matter is to be resolved by fast arbitration. If the final
determination is that there is no surplus water, then the WATER
DISTRICT is to cease drawing water. o

The Improvement District's right to dsé 8,000 acre-feet per
year 1s its total entitlement to Project Wa£er in Lake Mendocino.
During the years 1981 through 1986 while the judgment between the
Improvement District and the WATER DISTRICT:has been in effect,
figures reported by the Improvement District and accepted as
accurate by the DEPARTMENT indicate that theﬂImprovement District
and the WATER DISTRICT combined have diverted less than 5,000
acre-feet per year of Project water.

But the periodic reports required to be filed by water
diverters, in which the Improvement District reported these
figures, are not considered reliable by knowledgeable people in
the water business, including the staff of éhe State Water
Resources Control Board. And there are pa;ticular compelling
reasons to support the conclusion that the fmprovement District's
reported figures are grossly inaccurate and represent less than
half the water actually taken. For one, the Improvement District
has not updated its list of diverters in at least six years, and
there are at least 55 diversion points within the District --
about half the di&erters within its boundaries -- that it is not
reporting at all. For another, based on figures reported by the
Sonoma County Water Agency and accepted aé;accurate by the

-6-
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State Water Resources Control Board and the'DEPARTMENT,
diversions out of the Russian River betweén:Lake Mendocino and
Healdsburg in Sonoma County more than doubled between 1976 and
1987. 1In 1976, before there was any divetsion for Redwood
Valley, the Improvement District reported«that it diverted 5,025
acre-feet of Project water. Assuming that Ehe-Improvement
District took no more than that amount in.1376, then its total
diversion of Project water 1987 was 10,000 écre—feet or more,

The Improvement District's permit enpi£1es it to consume --
not just divert -~ 8,000 acre-feet of Project water per year.
Some of the water diverted returns later back into the River
through drainages and percolation. Nobody ghows how much water
returns; the Sonoma County Water Agency estimates that it could
be between 5% and 35% of the total water diverted. Assuming the
median of this estimate range -- 20% -- to bg correct, then the
Improvement District actually consumed about 8,000 acre-feet of
Project water during 1987.

This indicates that the WATER DISTRICT's legal right to take
surplus water under its judgment-contract ﬁi#h the Improvement
Diétrict entitled it to take no water in 1987.

Although the judgment-contract betweeh‘the Improvement
District and the WATER DISTRICT permits thé.lmprovement District
to notify the WATER DISTRICT when there 1is né surplus water for
the WATER DISTRICT to use, the Improvementvbistrict does not
monitor or report its diverters' withdrawaié:from the River until
after the water year is over, and has not taken the trouble to
develop a way to enforce its right to limit‘the WATER DISTRICT to
only the surplus of the Improvement District;s 8,000 acre-foot

-7-
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entitlement.

,OOO_acre—feet, all
. "-
the Progect water stored in Lake Mendoc1no belongs to the _Sonoma

!
i
i
i

Other than the Improvement Dlstrlct's'

T
b1

County Water Agency. /‘ Based on 1ts own perceptlon of 1ts

: enlightened self-lnterest as a water agencyLin California, and

'1ts w1sh to contract with elther the Improvement Dlstrlct or some

other entlty for the sale of water to the WATER DISTRICT, the

F
gSonoma County Watér agency will probably noF object if diverters

§
north»of the Mendoc1no—Sonoma County llne'wathdraw more than

8 000 acre-feet of Project water in a partlbular year. As the

'Agency 'S, General Manager testified: . '“;H

"It would be sound general public pollcy not to deny ,
Redwood Valley water that's needed for =- particularly
for a municipal and industrial use based on, you know,
the artificiality of this massive ——=the regulatory

system that we enjoy in Callfornla. . ;h

And 1f the WATER DISTRICT ‘used too much water.

", ..0ne, we wouldn't know. And secondly, if
we did know, we probably wouldn't careﬁ"

"

In April, 1986, the WATER DISTRICT obtained approval from

Al
the State Water Resources Control Board to buy 7 500 acre- feet of
":rJ

Pro;ect water per year from the Sonoma County Water Agency and tg

take it out of Lake Mendoc1no under the Sonoma County Water
. - L |.1_*:-

- 3 . - ‘ -
g/ The Sonoma County Water Agency’ operates the Russian. River

- Project, which is a water diversion and storage project
that includes Lake Mendocino and Lake Sonoma. The Project
furnishes water from the Russian Rlverb .the East Fork of
the Russian River, and Dry Creek for: domestlc, industrial,
municipal, irrigation, and recreatlonal uses. The Sonoma

-County Water Agency supplies water- to’ the cities of
Cotati, Petaluma, Rohnert Park, Santa Rosa, ‘and Sonoma,
and the Forestville County Water D1str1ct, the North Marin
Water District, the Valley of the Moon;Water District, the
Marin Municipal Water District, and several individuals.

e
-8- S
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Agency's water right (Board Decision 1610.) ~However, as will be
explained, the use conditions and limitatibns attached by the
Board render this new entitlement illusory and useless to the

WATER DISTRICT.

The Actual Practical Availability of Water
to the WATER DISTRICT's Users

Although it is exploring groundwater éources in Redwood
Valley, the WATER DISTRICT's only present'wéter source is Lake
Mendocino. The DISTRICT's three pumps can pﬁll a total of 13,000
gallons per minute out of the lake and into-its water distribut-
ion system; the lowest of the three pumpsicén continue to pump
water, but at a drastically reduced rate, when the lake level is
down to within five feet of the lake bottom in the area of the
WATER DISTRICT's pumping caisson. |

As among the WATER DISTRICT, the Impro&ement District, and
the Sonoma County Water Agency, the WATER DISTRICT pumps right
out of the Lake and is the first diverter ph§sically in line.
Next physically in line is the Improvement-District, whose
diverters draw water out of the Russian Ri&éf downstream from
Lake Mendocino to the Mendocino-Sonoma Couﬁty line. Last
physically in line is the Sonoma County Wa#éf Agency.

The WATER DISTRICT's only storage facility is a 68 acre—foot.
storage pond, of which about 54.5 acre-feet ié considered by the
DEPARTMENT to be useable for domestic consﬁmption in the event of
a cut-off of water from Lake Mendocino.

In a crisis or drought year, the WATER DISTRICT's plan calls

for restrictions on its agricultural users down to a cut-off of
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water, and imposition of conservation measu&és on its domestic
users down to limiting water use to 400 galiOns per day per
equivalent service connection. If water'fer Lake Mendocino
becomes unavailable, then the WATER DISTRIC&lintends to ration
water to its domestic users from its 68 acre-foot pond down to
100 gallons per day per equivalent service connection. (Based on
reports submitted to the DEPARTMENT by thé WATER DISTRICT, the
domestic water consumed per equivalent residential unit
connection from 1984 through 1987 averaged 457 gallons per day
year-round, 807 gallons per day during the maximum demand month
in the summer, and 1,004 gallons per day on 'the maximum demand
day. These figures are probably accurate.) There has not been a
water supply crisis since the WATER DISTRICT was formed in 1979,
but 1976-77 was a severe drought during whiéh the Improvement
District reported that it diverted more thén:9,000 acre-feet of
water from the Russian River. Based on histéry, the DEPARTMENT
estimates that a water supply crisis requiring the WATER DISTRICT
to implement any restrictions will occur less than two years in
every 75, or less than 3% of the time.

With respect to normal use, independeht,studies done by the
Department of Water Resources, the Sonoma Cqunty Water Agency,
and the newly formed Mendocino County Water iAgency support the
conclusion that there is adequate water td_meet maximum demands
by all users at least until the year 2000};.But studies by the
same three agencies show that there will bela general water
deficiency in Mendocino County by the year_éOOO. And in its
April, 1986, Decision 1610, granting the WATER DISTRICT heavily
conditioned approval to take water out of Lake Mendocino under
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the Sonoma County Water Agency's right, théfState Water Resources
Control Board predicted fhat Lake Mendocih&rwill be lowered
faster and to lower 1levels than have beehjéxperienced since
1959, and noted that Redwood Valley has ah,inadequate water
supply source for its developing uses andjaé feasible Source
other than Lake Mendocino.

The DEPARTMENT recognizes that a sho;tége in the supply of
water in Lake Mendocino could occur beforéjéOOO, based on the
diversions between Lake Mendocino and Healééburg having doubled
between 1976 and 1987 as well as the significantly increased
stream flows out of the Lake since April,ff986, due to Fish &
Game Department needs. I

The Effectiveness of the DEPARfMENT's Regulation
of the WATER DISTRICT

In September, 1978, the DEPARTMENT issaed its permit to the
WATER DISTRICT to build ana operate its dbMéstic water system.
Before issuing the permit, the DEPARTMENTZd?d not consider
whether or not the WATER DISTRICT had any'night to pump water
from Lake Mendocino, or the possibility thég pumping from the
Lake might be interrupted. |

In 1982, the issue of the reliability;éf the WATER
DISTRICT's water supply was inquired inté Sy the DEPARTMENT, and
the DEPARTMENT apparently then first becaﬁé_informed that the
WATER DISTRICT's only summer water source was its judgment-
qontract for surplus water from the Improvément District.

Between 1982 and 1985, the DEPARTMENT made:inquiries to the WATER

DISTRICT concerning the WATER DISTRICT 's progress in acquiring
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new supply sources, and the WATER DISTRICT responded with

information about its unsuccessful attempté to contract with the
Sonoma County Water Agency for morevwater} :

The DEPARTMENT's permit to the WATER DISTRICT authorized a
water system to serve a maximum of‘l,200 eduivalent residential
service connections. In 1986, the WATER DISTRICT completed
physical additions to its facilities which increased its
distribution capability to serve up to l,BOQ‘equivalent
residential domestic service connections.

On May 2, 1986, the WATER DISTRICT submitted an application
to the DEPARTMENT for an amended permit, requesting approval of
the additional construction it had undertaken, and requesting
permission to operate the additions to the;plant to connect with
and serve up to 1,800 connections.

For a long time, the DEPARTMENT took-'no action on the WATER
DISTRICT's application. 1In the meantime, as indicated above, the
WATER DISTRICT continued to make new service connections

resulting in a total substantially in exce§$ of the 1,200

| equivalent connections allowed under its 1978 permit from the

DEPARTMENT.

On January 7, 1988, petitioners filed this action.

On May 5, 1988, one day before trial»éommenced in this
action, respondent'DEPARTMENT issued its amended permit to
respondent WATER DISTRICT based on the WATER DISTRICT's
application filed two years before.

By its terms, the new permit is temporary and will expire
on September 30, 1992. It permits the WATER DISTRICT to add up
to 30 new domestic service connections per:year, not to exceed a
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total of 120, so long as the WATER DISTRICT,completeé an
agreement with the Sonoma County Water Ageﬁcy for the purchase of
water rights by June, 1989, to be operatiddal by June, 1992. The
permit also requires the WATER DISTRICT to provide the DEPARTMENT
by November 1, 1988, with an engineering report and plan for the
acquisition of other water rights, construééion of additional
water storage facilities, and development af groundwater
sources. In the event of noncompliance with any of these
conditions, the DEPARTMENT will re-evaluate the permit provisions
and determine whether an immediate ban on4néw service connections
should be imposed. The permit also requireé_other compliances by
the WATER DISTRICT at times certain, and reéuires the WATER

DISTRICT to provide written quarterly progreés reports to the
o

DEPARTMENT.

The Position of the State Water Resources Control Board
with Respect to Additional Diversions by WATER DISTRICT

As noted above, in April, 1986, in itsNDecision 1610, the
State Department of Water Resources granted approval for the
withdrawal by the WATER DISTRICT of 7,500‘aére—feet per year from
the Sonoma County Water Agency's stored watér in Lake Mendocino.
But the Board placed the fbllowing conditions and restrictions on
the WATER DISTRICT's withdrawals:

1. The WATER DISTRICT cannot withdraw‘ény of the 7,500
acre-feet when, as of April 1, Lake Pillsbufy (which supplies
Lake Mendocino) has not accumulated 50,000 aére—feet of water;

2. The WATER DISTRICT cannot withdraw 'any of the 7,500
acre—-feet when, as of May 1, Lake Pillsburyihas not accumulated
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90,000 acre-feet;

3. If the WATER DISTRICT is preventedﬂfrom withdrawing
water based on either of the two foregoing féstrictions, it
cannot resume withdrawals until it demonstr;tes to the State
Division of Water Rights that Lake Mendocin§ will not fall below
30,000 acre-feet of water; .

4. If not already prevented from withdrawing water under
any of the foregoing restrictions, anytime ﬁake Mendocino drops
below 30,000 acre~-feet, the WATER DISTRICT éan withdraw only 50%
of the average monthly diversion it made during the same month of
the previous three years. :

These restrictions and conditions arevgo onerous that the
Board's approval is basically of no benefitlto the WATER
DISTRICT; whenever the WATER DISTRICT has the greatest need to
withdraw water, the conditions would preven?fit from withdrawing
water.

The restrictions and conditions wereli$posed by the Board
based on its finding that in nine out of evéry 56 years, there
won't be enough water to serve Redwood Valléy and at the same
time both leave enough water in Lake Mendoéino for storage and
maintain the required minimum stream flow ddwnstream from the

Lake.

The regulation of California's water resources is a function

of the State Water Resources Control Board. ' Water Code § 174.
Any future agreement for the sale of water b& the Sonoma County
Water Agency to fhe WATER DISTRICT will require the approval of
the Board. |

None of the evidence presented at triél:suggested any reason
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why the Board would not impose the same conditions and
restrictions on its approval of any such future agreement as it

imposed in its April, 1986, Decision 1610.

THE LAW
To prevall in this proceeding, petitidners must show that
thef have a clear and beneficial right tq compel respondents to
pérform a clear and present duty imposed han them by law. Code

of Civil Procedure §§ 1085, 1086; see, genéﬁally, Witkin,

California Procedure (3d Ed.) "Extraordinary Writs" § 65.

The WATER DISTRICT has a law-imposed duty to provide a
reliable and adequate supply of potable water to its customers.

Health & Safety Code § 4017. The WATER DISTRICT has a further

duty to refrain from modifying its distribution system (for
example, by adding new service connections) as authorized by its
permit without first applying for and receiving an amended permit
authorizing such change, unless the modifiéqtion complies in all
particulars with the Waterworks Standards:fthat is, regulations

adopted by the DEPARTMENT pursuant to Health & Safety Code §§

4010.1(h) and 4026. Health & Safety Code § 4019.

The DEPARTMENT has a law~-imposed duty to thoroughly
investigate, consider and determine the WATER DISTRICT's petition
for a new or amended permit to operate ité‘water system. Health

& Safety Code §§ 4013, 4019. The DEPARTMENT also has a duty to

deny the WATER DISTRICT's petition unless the WATER DISTRICT

establishes that it will supply a continuous and adequate supply

of potable water to its customers. Health & Safety Code § 4015.

Pursuant to its authority under Health & Safety Code §§
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4010. 1 (h)'and 4026, the DEPARTMENT has adcpted regulatlons known
a1y )

.as the Waterworks Standards wh1ch as part of Tltle 22 of the

. 1
Callfornla Administrative Code, have the force and effect of

s

state law. Alta-Dena Dairy v. San Diego County (1969) 271
T

Cal.App.2d‘66. ‘ . ’; V

"
. A new service connectlon may be added to a water system's

'.dlstrlbutlon system only if the water system will comply with

%562 after the new

Dyl

Trtle 22.CallfornlavAdministrative Code §ﬁ§

'service connection is added. Title 22 Caiiﬁprnia Administrative

‘ T
Code § 64568. _ o . -~4+;

- Sufficient water is requ1red to be avaﬂlable from the water
i ”

Asource to supply adequately, dependably, and'safely the total

. requlrements of all users under maximum demamd conditions.  Title

© 22 Callfornla Administrative Code § 64562(a)I The DEPARTMENT -

-1nterprets § 64562(a) to requlre that the supply must be capable

g \i
during drought, emergency, Or other unusual‘condltlons that would

,of rellably meetlng the maximum day demand condltlons except

occur not‘more than 5% of the time; that 1Sfrnot more than once

.every 20 years. During water short perlodsérthe supply must be

. [t
capable of meetlng basic publlc health needslthrough

N
l

implementation of a mandatory water conservatlon and ratlonlng

: b
_program. Accordlng to the DEPARTMENT ba51c health needs can be

'I I

deflned as 50-75 gallons per person. per day.’;

The source capacity of a purchased water connection shall be

_1ncluded in the total source capac1ty of thelpurcha51ng water

system only if the purchaser has suff1c1entﬂstorage to meet use

requlrements durlng reasonably foreseeable shutdowns by the
. q:‘-_

'suppller. T1t1e 22 Callfornla Admlnlstratlve Code § 64563,

-16-
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In reviewing the actions of the WATERibISTRICT and the
DEPARTMENT, I am limited to a determinatioﬁ;of whether their
actions were arbitrary, capricious, or entirely lacking in
evidentiary support; I am not authorized tolexercise my own

independent judgment on the evidence. United States v. State

Water Resources Control Bd. (1986) 182 Cal.App.3d 82, 112-113;

Carolton Santee Corp. v. Padre Dam Mun. Wétér Dist. (1981) 120

Cal.App.3d 14, 18-19; Swanson v. Marin Mun. Water Dist. (1976) 56

Cal.App.3d 512, 519.

CONCLUSION

The evidence does not support a findin§ that the WATER
DISTRICT's present annual summer water needs are anything less
than the 1,220 acre-feet it averaged duringefhe summers of 1984-
85, 1985-86, and 1986-87, or that more thah;very little, if any,
of the Improvement District's 8,000 acre—fee; per year is legally
available as surplus for the WATER DISTRICT_ﬁo use. It follows
that the WATER DISTRICT lacks a legal water source sufficient to
supply adequately, dependably, and safely it? users' normal
needs, let alone their total requirements under maximum demand
conditions.

And during a drought, emergency, or other unusual condition
causing the WATER DISTRICT's Lake Mendocino éupply to be cut off,
the WATER DISTRICT's storage pond is an insufficient water source
to supply its users with adequate water even: if the phrase
"maximum demand conditions" is read to permié rationing. The
WATER DISTRICT's rationing plan would limit domestic water to 100
gallons per day to each of the WATER DISTRICT's 1,350 equivalent

-17-
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residential service connections which servé{about 5,000 people,
or 3.7 persons per connection. That works;éut to only 27 gallons
per person per day, and the DEPARTMENT's oﬁn standards call for a
minimum of 50-75 gallons per person per daikto meet basic health
needs. ‘

It was clear from the evidence that thé Improvement District
isn't enforcing its right to limit the WATER DISTRICT's use to
only the Improvement District's unused surplus from its 8,000
acre-feet, and that the Sonoma County Water‘Agency isn't
enforcing its right to limit Project water use by the Improvement
District and the WATER DISTRICT together tofthe Improvement
District's 8,000 acre-feet. Nevertheless{ ;F is the duty of the
state through its regulatory agencies to S

"...take vigorous action to enforce
the terms and conditions of existing
permits and licenses to appropriate
water and to prevent the unlawful

diversion of water."

Water Code § 1825.

In any event, the requirements of "a ;eliable and adequate

supply" (Health & Safety Code § 4017), "a cdﬁtinuous and adeguate

supply" (Health & Safety Code § 4015), and "sufficient water...to

supply adequately, dependably, and safely the total requirements

of all users" (Title 22 California Administrative Code §

64562(a)) are not met by a water source thé£:is capable of

meeting the water system users' needs only because other

diverters with superior rights choose not Eo_enforce them.
Finally, the temporary and conditional ﬁature of the amended

permit does not justify its authorization to continue making new

-18~
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service connections. Tﬁe whole ultimate salvation aimed at by
the permit is an eventual contract with theySonoma County Water
Agency for the sale of some of the Agency's water to the WATER
DISTRICT. The State Water Resources Controi Board has already
given its approval to such a contract -- f&f up to 7,500 acre-
feet of water per year -- but under conditions that make such a
contract useless to the WATER DISTRICT. And.no witness or other
source of evidence has suggested any reasénrwhy the Board would
approve a new contract without imposing theﬁsame conditions.
Respondents' determination that the WATER DISTRICT's water
supply source is sufficient to adequately'aﬁa dependably supply
its users' requirements is entirely lackiﬁg'in evidentiary
support. Petitioners have established that'respondents have a
clear and present duty to immediately cease authorizing and
making new water service connections. As customers of the WATER
DISTRICT and users of the water from its doﬁestic water system,
petitioners have a clear and beneficial right to compel
respondents to perform their duty; without. doubt a public poiicy

objective sought to be achieved by Health & Safety Code §§ 4015

and 4017 and Title 22 §§ 64562(a) and 64568 is to protect
existing users from a water shortage disaster resulting from
expansion of the water system beyond the capabilities of its

supply source.

DECISION
For the reasons stated, judgment is for the petitioners and
against the respondents for a peremptory writ of mandate
commanding respondent WATER DISTRICT to fofbéar forthwith from
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:

making any new domestic service connectidné to its water system
and commanding respondent DEPARTMENT to prdhibit forthwith the
making of such connections. .

Petitioners will also recover their c&éts.

The issue of attorney's fees is ordered deferred until
joined by appropriate post-judgment motioh, 

This tentative decision shall constitute the court's
statement of decision unless within ten days- any party specifies
controverted issues not resolved by this decision or makes
proposals for the inclusion of matters not ébvered by this
decision. Counsel for petitioners is requested to prepare and
serve a proposed judgment and, if required, a proposed statement
of decision.

Dated: December 7, 1988.

JAMES W. LUTHER
Judge of the Superior Court
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